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gence. In remanding the case the court said, in substance : It is 
not the province of the jury to ascertain and determine what is 
negligence or what is reasonable diligence. When, however, the 
facts are to be found by the jury from conflicting evidence upon 
issues of fact, the court should submit the evidence to them with 
appropriate instructions as to the varying aspects of the evidence. 
It should carefully instruct them that, if they found one state of 
facts, then there is negligence ; if a second, then there is no neg- 
ligence ; if a third, then there is or is not, as the case may be. 
It is not sufficient or proper to instruct the jury to consider and 
determine whether "a prudent man" would or would not do the 
things in question, and to be governed by their best judgment in 
that respect. This would practically leave it to them to decide 
what did or did not constitute negligence or reasonable diligence 
in the case before them, whereas they should receive the law 
from the court, and finding the facts, apply them to the instruc- 
tions they so received, arid not otherwise. The jury cannot decide 
that there is or is not negligence in view of the evidence and facts 
before them, by deciding what in their judgment, "a prudent 
man " would think of the facts, and how he would probably act 
upon them. 

Taxation of Leased Rolling Stock — Interstate Commerce. — Denver 
6f Rio Grande Railway Co. v. Church, County Treasurer, 28 Pacific 
Rep. 468 (Colorado.) Plaintiff railway company had in its pos- 
session and was operating certain cars, owned by and leased from 
the Pullman Car Co. , which was located and had its domicile in 
another State, and in operating the road these cars frequently 
passed by connecting lines into the adjoining States. The State 
Board of Equalization assessed these cars for taxation and the 
plaintiff brought this action to enjoin the defendant from collect- 
ing the taxes thereon. The plaintiff claimed that the State had 
no right to tax these cars since they were the property of a for- 
eign corporation, and that because these cars frequently ran on 
connecting lines and passed into other States, they were employed 
in interstate commerce and, therefore, this taxation was a violation 
of that clause of the Federal Constitution which gives Congress 
power "to regulate commerce * * * among the sev- 
eral States." The court held, relying upon Car Co. v. Com- 
missioners, 11 Sup. Court Rep. 876, that, since these cars were 
operated by the Denver & Rio Grande Railway Co., and in 
their possession and leased to them under contract with the Pull- 
man Car Co., the State had the right to tax them; and that the 
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clause of the Constitution above referred to does in no way inhibit 
this taxation, although these cars pass into adjoining States and 
Territories. 

Conveyance Absolute in Form — Evidence to Adjudge the Same as 
Mortgage. — Perot v. Cooper, 28 Pac. Rep. 391 (Colorado.) Defen- 
dant gave plaintiff three promissory notes, in consideration of 
a loan. On the same day that the loan was made, the defen- 
dant entered into an "agreement " or contract with the plaintiff 
by which "in consideration of one dollar and other good and val- 
uable considerations," he covenanted and agreed " to transfer and 
convey to said Perot certain interests in certain stocks, bonds, lands, 
letters patent, etc." In this action, the defendant claimed that 
the above contract was collateral to and intended to secure the 
payment of aforesaid promissory notes. The court held in refer- 
ence to the claim of the defendant as follows: "A conveyance 
absolute in form may be found and adjudged to be a mortgage in 
fact, when it is shown by evidence, clear, certain, unequivocal 
and trustworthy, that such instrument was executed, delivered, 
accepted, and intended by the parties merely as collateral to 
secure the payment of a debt. * * We are not prepared to say 
that an instruction as to the quantum of proof in cases of this kind 
must necessarily contain the words ' beyond a reasonable doubt ' 
borrowed from the criminal law. * * But where there is a sub- 
stantial conflict in the evidence, a mere preponderance is not suffi- 
cient to warrant a change in the character of a deed or other sol- 
emn instrument of writing. " 

When can Self Criminating Testimony given in a previous proceeding be 
admitted in a subsequent criminal proceeding ? — U. S. v. Smith, 47 Fed. 
Rep. 501. The respondent was indicted for forgery. He had volun- 
tarily testified before the Grand Jury to shift and fix the criminality 
on another. This testimony he sought to contradict at his trial. To 
the receipt of the testimony given before the Grand Jury objec- 
tion was made based upon Sec. 860 R. S., which provides among 
other things, that: "No * * * discovery or evidence 
obtained from a party or witness by means of a judicial proceeding 

* * * shall be given in evidence, or in any manner used 
against him * * * in court of the U. S. in any criminal 
proceeding." The objection was overruled as follows: "The 
object" of this statute "was to remove the personal privilege, so 
that evidence against others might be compulsorily obtained. * 

* * This statute was not designed to protect a party from the 



